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FEDERATION, MOSCOW

Abstract: the article considers the protection of the best interest of a
child under the 1989 Convention on the Rights of the Child, the 1996
Convention on Jurisdiction, Applicable Law, Recognition,
Enforcement and Cooperation with respect to Parental Responsibility
and Measures for the Protection of Children, and the 1980 Convention
on Civil Law Aspects of International Abduction children. The
jurisdiction is determined to protect the rights and interests of the
abducted child. Some results of a study conducted by Grasso
International Law Firm and case examples from the judicial practice
of Russia, Italy and other countries are given.

Keywords: international child abduction, the 1980 Hague Convention,
kidnapping, child’s interests, international law, protection of
children's rights, custody

WHTEPECHI PEBEHKA - I''IABHBII OPUEHTHUP 3AIIIATHI
NP EI'O HE3AKOHHOM INEPEMEINEHUA NJIN
YAEP KAHUU
Kypuunckas-I'pacco H.O.

(Poccuiickas Penepanust, Uranbsaackas PecnyOiunka)

Kypuunckas-I pacco Hamanus Onecosna - opucm-mencoyHapooOHuK,
Meosicoynapoonoe aosoxamckoe oiopo I pacco (Mmanusi-Poccus),
2. Monpeane (Mmanvsanckas Pecnybnuxa),
Mazucmpanm,
npocpamma: MexncoyHapooOHoe npaso, e8poneLucKoe npaeso,
MeAHCOYHAPOOHAS IOpUOUYECKas NPaAKmuKda,

Poccutickasa akademusi HApOOHO20 X03AUCMBA U 20CYOAPCMBEHHOU
cyacovt npu Ilpezudenme Poccuiickou @edepayuu, 2. Mocksa

Aunomayun: 6 cmamve paccmampusaemcs 80npoc 06 obecnedeHuu
unmepecos pebenka 6 pamkax Konsenyuu o npasax pebenka 1989 2.,
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Koneenyuu o ropucouxyuu, npumeHumMom npaee, NPUHAHUU,
UCNONHEHUU U CcOmpyoOHUdecmee 6 OMHOWEHUU POOUMENbCKOLL
omeemcmeeHHocmu u mep no 3awume oemeti 1996 2. u Konsenyuu o
2PANCOAHCKO-NPABOBLIX  ACNEKMAX MeHCOYHAPOOH020 NOXUUeHUSs]
oemeti 1980 2. Onpeoensiemcs 0OPUCOUKYUS, NPABOMOYUHASL 3AUUMUMND
npasa u uHmepecvl NOXuwyeHHo2o pebenka. llpusooamcs nexkomopwle
pe3yibmamul  UCCIe008aHUsl,  NpogedeHHo20  MedscoyHapoonvim
aogoxamckum 6Owpo Ipacco, u npumepvl u3z cyoebHOU NPAKMUKU
Poccuu, Umanuu u opyeux cmpan.

Knrwoueesvie cnosa: medxxcoynapoonoe noxuwenue oemeu, Iaacckas
kousenyusi 1980 2., noxuwenue pebenka, ummepecvl pebeHKd,
MedACOYHAPOOHOE NPaso, 3auuma npae oemeti, onexd.

OcHOBHOW HHTEepec PeOEHKA, KOTOPBIM JOJKHO TapaHTHUPOBAaTh
roCyJJapCTBO €ro MpOXUBaHUs, - OOECHNEYEHHWE €ro TrapMOHUYHOTO
pa3BUTHs U OJNAronpusiTHON cpelbl 0OuTaHus (MIPEUMYIECTBEHHO - B
poaHoil ceMbe). Ha 3TO HamenmBaroT, MPEeXIe BCEro, CIASAyIOIINE
MEXyHAPOIHBIE aKThI:

- KonBenmus o mpaBax pebenka 1989 r. [3], rme yka3zaHo, 4TO
HAWJIy4dllli€ WHTEpPEChl peOCHKa SBISIOTCA MPEAMETOM OCHOBHOM
3a00ThI ero poaurenei (1. 1 cT. 18);

- KoHBeHIMs O IOPUCIWKIIMK, TMPUMEHUMOM IIpaBe, IMPU3HAHUH,
WCIIOJTHEHUA W COTPYJHUYECTBE B OTHONIEHUU POJUTEIHCKOM
OTBETCTBEHHOCTH M Mep 110 3amuTe aereid oT 19.10.1996 r. [4] (nanee
— Kongenmust 1996 r.), B [IpeamOynie KOTOpoi MOAYEPKUBAETCS, YTO
«MEPBOOYEPENHOE BHUMAHHUE JOJDKHO  YACHATHCA  HAWITy4IlAM
MHTEepecaM peOeHKay;

- KoHBeHIIUA O Tpa’KIaHCKO-TIPABOBBIX AaCMEKTax MEXKIyHAPOIHOTO
noxumienus aerer ot 25.10.1980 r. [2] (mamee — KouBenmms 1980 r.),
CUMTAIOIIAsl, YTO  «HUHTEPEChl  JIeTell  SBIAIOTCI  IPOoOJIeMoit
MEPBOCTENIEHHOIO 3HAYEHUS B BOIIPOCAX, KACAIOIIMUXCS OMEKU HaJl HUMID.

CoOmo/ieHre UHTEPECOB HECOBEPIIIEHHOIETHETO MPEIMTUCHIBACTCS yHKE
Ha CTaguy OIPEACIICHUs HAUIeKAIIEH HOPUCIUKLIMU, TO €CTh TOM,
KOTOpasi TPABOMOYHA 3aIIUTUTh €T0 IpaBa U UHTEPECHl. Tak, B MyHKTe 12
Pernamenta CoBera Epormeiickoro Coroza Ne 2201/2003 yka3zano, 4To
OCHOBAHHUSA TOJICY/THOCTH JIeJT B BOIMPOCAX OTBETCTBEHHOCTH POJUTENICH
OIPENENAIOTCA C YYETOM HAWTy4llINX UHTEPECOB peOeHKa [S].
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B mocnegHue roapl pOCCHHMCKMM CylaMm BCE Yalle MNPUXOAUTCS
oOpamiatbess kK mosiokeHussM Konseniuu 1980 1., Ha OcCHOBaHUU
KOTOPOW 3asiBJISIIOTCA WMCKA O BO3BpallleHUUW peOeHKa, HE3aKOHHO
YAEPKUBAEMOIO HA TEPPUTOPUM TOCYHAPCTBA, HE SIBJISIOLIETOCS
MECTOM €ro MOCTOSIHHOTO npokuBaHus. [Ipu 3ToM, Kak HEOJHOKPATHO
noguepkuBaiiochk EBponeiickum CyioM Mo ImpaBaM 4desioBeKka (Janee —
ECIIY), Bce pernieHus: 0 Bo3BpalleHnu peOCHKa TOJDKHBI HCXOJIUTh — B
IIEPBYI0 O4Yepenpb, - U3 ero uHrepecos. Tak, mo [emy «Jlomec-I'no
(Lopez-Guio) mporuB CroBakum»  (kamoda Ne  10280/12),
paccmotpeHHoMy 03.06.2014 r., ECIIY xoTd u npusHaim HapylIeHUE
IpoIEeCCYalbHBIX MpaB 3asBUTENs (OTIIa peOeHKa), TEM HE MEHEE, B
cBoeM IlocTaHoBIEHNM OTpa3ui CIEAYIOIIEE: «...pAMOHHBIN CY]
Jompocusl pebeHKa W ero MpejCTaBUTENs U, PYKOBOJCTBYACH
HaWJIy4IIUMU UHTEpECaMH peOCHKA, PEIIWI, YTO PEOCHOK HE JIOJHKEH
ObITh BO3BpailleH B Mcnanuto» [7]. Poccuiickas cyneOHas mpakTuKa
TAaK)K€ HalleJIeHa Ha MPUOPUTET HMHTEPECOB HECOBEPIIECHHOJIETHETO.
Hanpumep, TBepckol pantoHHbIN Cya I. MOCKBBI cBOUM PermieHnem ot
29.05.2017 r. oTkazan B BO3BpAILEHUU JBOUX HECOBEPLICHHOJETHUX
nered B ['epMaHMio, Tak KAk MOCYHTAN, 4YTO WX HAXOXKJICHUE C
MaTepblo0 Ha TeppuTopur Poccun cOOTBETCTBYET MX MHTEpecam. Oren
nereit J.A. (rpaxmanun ®PI') He coriacmics ¢ TaKMM PEIICHUEM H
oOxamoBan ero. OnHako MOCKOBCKHII TOpPOJCKOM Cya CBOUM
AnemnsiunonssiM - onpeneneHueM ot 02.11.2017 mo peny Ne 33-
42817/2017 cornacuncsa ¢ Pemenuem cyna MepBOM MHCTAHIIUM U
OCTaBWJI aleJUISAIMOHHYIO Kano0y /[.A. 6e3 yaoBiaeTBopeHus [8].

B 2018 - 2019 rr. MexayHapoaHbIM agBokaTckuMm Oropo I'pacco
(Uranus-Poccus) ObUIO MPOBEACHO HUCCIEAOBAHUE, LEJIbI0 KOTOPOIO
ABJISIJIOCH BBISIBJICHUE NPUYMUH, TOJKAKOIIMX OJHOTO M3 CYNPYroB Ha
COBEpPIIECHUE MEXIYHAPOIHOTO MNOXUILEHUs peOeHka. Ero pe3ynbTaThl
MOKa3aJid, YTO dYaIlle IMOXUTUTENIeM SBIIsJIach MaTh pedeHka (89%),
pexe - oren (11%), a B 78,6% cimydaeB BO3pacT MOXUIIEHHOTO
pebenka (Wid, MO KpaHEH Mepe, OJHOI0 M3 JABYX MOXUIICHHBIX
nerei) He poctur 7 net. 3ydyenne poccuiickon cy/ieOHOM MpPaKTUKU
MOoKa3ajgo, 4YTO TOpOM COONI0JaeMble CyJdaMu HHTEpPechl pedeHKa
0a3upyloTCsi Ha HEBEPHO MMOHUMAeMOM moJjiokeHuu IlpunHnuma 6
Hexmnaparuu mpaB pedenka ot 20.11.1959 r. [1], rmacsmero, 4to
«MaJIOJIETHUM pEOEHOK HE JOJDKEH, KpOME TeX CIIy4aeB, Korjaa
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UMEIOTCSI MCKJIIOYUTENIbHbIE O0CTOSITEIbCTBA, OBITH pasiydyaeM Co
cBoell Matepbto». I[lOopoYyHOCTH Takoll NPAKTUKU MMYyOJIMYHOIO
NPU3HAHUS TIPUOPUTETA MaTepH, OOBICHSS ITO UHTEpecaMu peOeHKa,
KPUTUKYETCS PSIIOM CIlenuanucToB; Hanpumep, A.B. [laHuieHKoB
OTMEYAET, 4YTO B TMPaBOBOM cucTeMe PO «mpociexuBaroTCs
ONPEAEIEHHBIE KOHCTAHTBI TEHJAEPHO-AUCKPUMHUHAIMOHHON
Metogoiorun» [9, c. 21], ¢ 4eM, KOHEUHO K€, CIEeIyeT COTJIACUTHCS.
ITonaraem, yto BepxoBHomy Cyny P® Obl1o OBl 1I€JI€COO0pa3HO
oOpaTuTh BHUMAHHME CYyJOB Ha IOPUJMYECKUN CTaTyc ATOU
Hexnapanuu: Ha oduLMaTbHOM caiiTe MUHHCTEPCTBa MHOCTPaHHBIX
nen PO [13] oHa He ykazaHa B KayeCTBE MHOTOCTOPOHHETO
MEXKIYHApPOJHOIO JOrOBOpa, TO €CTh B KayeCTBE JOKYMEHTa,
00s13aTeJILHOTO JIJIs1 TPABONIPUMEHUTENCH.

Jlymaercs, 4To B Jenax, CBA3aHHBIX C IPaBAMU JETEH, B TOM YHUCIE
U C MX HE3aKOHHBIM TMOXHUIIEHHEM WU YyJEp>KaHHEM, MPOOJIEMHBIM
MOMEHTOM SIBJISIETCSI TO, UTO KaTeropus «MHTEpec peOeHKa» OTAaHa Ha
cyieOHO€ YCMOTpPEHHE, U TPU 3TOM B KaXKJIOM KOHKPETHOM Ciyyae
CyZlaMHU MUCITOJIB3YIOTCS Pa3JIMuHble KpUTEPUU OLEHKHU. [Ipexnae Bcero
OTMETHUM, YTO B KaY€CTBE €IMHCTBEHHOI'O KPUTEPHS HU B KOEM CIIy4ae
HEJb3sl YYWTHIBATH JIMIIb BO3PAaCT HECOBEPIICHHOJETHEro (B
YaCTHOCTH, MOCPEICTBOM NPUMEHEHUS BbllIeykazaHHOTO [IpuHiuna 6
Hexnapanuu mpaB pebOeHka). Ho mnpumepHble KpUTEpUU B BUIE
PEKOMEHIalNK U1 CYJIOB U MHBIX PABOIPUMEHUTEIIEH, CUUTAEM, BCE
e JTOJDKHBI ObITh BbIpaboTaHbl. OnupaThCsl NpU 3TOM BO3MOXKHO Ha
JOKTPUHAIBHOE ONPEAEIIEHUE «3aKOHHBIE UHTEPECHD,
chopmynupoBaHHoe, Hampumep, A.I. ManuHoBoii B ee
JUCCEPTAIMOHHOM HCCIENOBAHUU: ATO «HEIUCHO3UTUBHBIC YCIIOBHS
Osiaronostyuusi, 3a)UKCUPOBAHHBIE B HOpPMax-IIPUHIMIIAX, a TaKXKe B
OpUUHATIBHO TPUHATHIX TYMAaHUTApPHBIX CTaHIAPTaX JAOCTOMHOIO
cymiectTBoBaHus rpaxaan» [10, c. 9-10].

Ha Ham B3rasa, B Ka4ecTBE KOHKPETHBIX KPUTEPUEB IIPU
PacCMOTPEHUN MCKOB, OCHOBaHHBIX Ha HopMax KoupeHiuu 1980 r. u
I'maer 22.2 I'TIK P® [6], MOXKHO OBLIO ObI CYUTATH CICAYIOIIHE:

- JIeWCTBUSI POJIUTENCH U UHBIX JUI] CIIOCOOCTBYIOT TAPMOHUYHOMY
pa3BuTHiO pedeHka (o yrounenuto A.M. HeuaeBoii, HpaBCTBEHHOMY,
IyXOBHOMY # (usmueckomy paszButuro [11, c¢c. 62] um «B
OJlaronpusATHBIX ycnoBusax» [12, c. 17]);
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- OTCYTCTBUE PEATBHOW WJIM NMOTCHIMAIBHON yIpO3bl NMPUYUHECHUS
Bpena pedbenky. B Koupennum 1980 1. coBepiieHHO CrOpaBeIjIuBO
pelyCMaTpUBAETCAd HEIOMYCTUMOCTh YAOBJIETBOPEHMUSI HCKa, €CIU
«MMEETCSl OYE€Hb CEPhE3HbI PUCK TOrO, YTO BO3BpallleHHE peOCHKa
CO31aCT  Yrpo3y  HOPUYUHEHHS eMy (bU3UIECKOTO 17RI0
MICUXOJIOTMYECKOTO Bpe/la WJIM HHBIM 00pa3oM IOCTaBUT €ro B
HEBBIHOCHUMBIE YCIOBU» (M. «b» CT. 13);

- TOCTHKEHUE peOCHKOM TaKOTO BO3pACTa U COLIMAIBHOU 3pENIOCTH,
YTO OH CIIOCOOEH OCO3HaBaTh CBOM HHTEPECHl M JOCTYIMHBIMH €MY
criocobaMu 3aluuiaTh UX camocTtositesbHO. B cratbe 13 KonBeHiuu
1980 r. B TakoM cily4yae MpearrchiBacTCsl y4eT MHEHUSI peOeHKa: ecliu
OH BO3paXaeT MPOTUB €0 BO3BPAIECHHUS B TOCYJAPCTBO OOBIYHOIO
IPOXKUBAHUSA, TO CO CTOPOHBI CYJA€OHOr0 WM aIMUHHCTPATHBHOTO
OopraHa MOET IMOCJIEA0BATh OTKAa3 B YJOBJICTBOPEHUN UCKAa UMEHHO I10
naHHOMYy ocHoBanuto. Hampumep, B Htanuum cynamu 0OBIYHO
YUYUTBHIBAETCSI MHEHUE HecoBepieHHoneTHero ¢ 7 ner (Pemenus I-i
[TanaTel 1O TpaxIaHCKUM JieiaM BreIcliero KaccalldoOHHOTO Cyjla
Nramuu: o geny Ne 9767 ot 08.04.2019 1. [14], mo neny Ne 10784 ot
17.04.2019 r. [15] u np.).

B 3aBepmieHne OTMETHM, UYTO KaTErOpusi «UHTEPEC pPEOCHKa»
HaXOJUTCS HE TOJIBKO B IUIOCKOCTH IIpaBa, HO M B MHBIX cepax ero
KU3HEJICITCILHOCTH: YUYeOHOM, COIIMYMHOM, TICUXOJIOTUYECKON U Jp.
ITosToMy pgaHHas  Kareropus TpeOyeT CBOEro  MOCTOSHHOIO
UCCJICIOBAHUS CIEIMAIUCTaMU Pa3JIMUYHBIX OO0JacTeld HayKd, HO B
IIEPBYIO OUEPEND — FOPUIUUECKOM.
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